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Constitutional Courts and Democracy
What are constitutional courts?

In many democracies, constitutional courts serve as the fi-
nal arbiter of cases that raise constitutional questions, such
as cases in which the constitutionally guaranteed funda-
mental rights of citizens are at stake. Constitutional courts
typically have a monopoly on assessing the constitutionali-
ty of legislation and the power to invalidate laws and stat-
utes that they deem unconstitutional. In addition, constitu-
tional courts are often given equal status with the supreme
court, which is usually the highest court of appeal in civil
or criminal matters. Both are courts of last resort.

Constitutional courts — pros and cons

Because of their role as “guardians” of the constitution,
constitutional courts are today widely seen as core institu-
tions of liberal democracy. Proponents of constitutional
courts celebrate them as the ultimate guarantee for the
protection of democratic governance, the rule of law and

respect for human rights. This view has become increasing-
ly popular after 1989/90, in tandem with the democratisa-
tion of post-Soviet states (Manow 2024). Following the pre-
vailing liberal-democratic wisdom, many of these new de-
mocracies established strong constitutional courts.

Yet constitutional courts have also been the subject of
much controversy. Some critics argue that they are inevita-
bly politicised institutions that ultimately implement the
agendas of the partisan actors who appointed the judges,
rather than being truly independent. This concern is famil-
iar from debates about the U.S. Supreme Court, which also
has the power to judge the constitutionality of legislation.
For many years, judicial appointments have been a major
point of contention between Democrats and Republicans
seeking to gain a majority on the bench.

Other critics have suggested the opposite, namely that con-
stitutional judges are often unduly “activist,” pursuing their
own political agendas while (falsely) claiming to defend the
constitution. This criticism has routinely been levelled at the
supranational European Court of Justice (ECJ). The objec-
tion here has been that ECJ judges actively pursue a policy
of deepening European integration, disregarding the prefer-
ences of national majorities in legislatures (Schmidt 2018).
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Constitutional courts in anti-liberal regimes

But few things are more controversial than the role of
constitutional courts in political regimes where avowedly
anti-liberal parties have come to power. As especially the
recent experiences in Hungary and Poland have shown,
these parties tend to strategically pack constitutional
courts with loyalists, using various court-packing tech-
niques. For example, the Orban regime lowered the man-
datory retirement age for judges, which created space to
appoint new judges loyal to Orban’s Fidesz party.

Of course, it is not only anti-liberal parties that seek to
appoint loyalists to constitutional courts; liberal parties
have done so too in the past, not least in the United
States. But when constitutional courts are packed with
loyalists of anti-liberal parties, they will become power-
ful guardians of an anti-liberal political order — possibly
even long after the anti-liberal government has been
voted out of office. And since anti-liberalism sits uneasi-
ly with democracy, the rule of law and respect for hu-
man rights, constitutional courts that uphold an anti-lib-
eral order can do serious harm.

How should liberal-democratic parties and coalitions re-
spond when they return to power? This Reflection Paper
examines this question.

The problem: Captured Constitutional
Courts Impede Re-Democratisation

In October 2023, the liberal-democratic opposition won
a parliamentary majority in Poland, eventually forming
a broad-based government led by Donald Tusk. The an-
ti-liberal government led by the Law and Justice Party
(PiS), which was accused of undermining democracy
and the rule of law, lost power. Of course, the PiS’s de-
feat was not absolute; it still won the largest number of
votes. But it failed to secure a majority of seats in parlia-
ment, opening a window of opportunity for the opposi-
tion.

Poland’s new liberal-democratic government now faces a
difficult challenge. Although the PiS Party is no longer in
office, during its two terms in government it packed the
Polish constitutional court - called Constitutional Tribu-
nal — with party loyalists (Sadurski 2019; Kustra-Rogatka
2023). With a majority of PiS loyalist judges, the Constitu-
tional Tribunal has the power to overturn laws passed by
the new, liberal-democratic government. It can torpedo
efforts to revoke the laws and policies introduced by the
PiS Government, thus blocking the re-liberalisation and
re-democratisation of society.

The Polish case promises to be instructive because simi-
lar things could happen elsewhere too. For example, in
the (currently) unlikely event that Viktor Orban’s Fidesz
party loses power to a liberal-democratic party or alli-

ance of parties, Hungarian democrats would also face a
constitutional court packed with Fidesz loyalists. How
should liberal-democratic actors respond? What can
they do against a constitutional court that is loyal to an
anti-liberal party?

Alas, there are few, if any, cases other than Poland to
which we can currently look to for guidance. There are
many examples of far-reaching reconfigurations of judi-
cial institutions in processes of democratisation - think
of the judicial purges that took place in many Central
and Eastern European countries after 1989/90 to get rid
of communist judges (Williams, Fowler and Szczerbiak
2005). But it is difficult to see how such radical strate-
gies could work in societies where the previous regime
has neither collapsed nor is seen as illegitimate by large
sections of the population.

The Dilemma

There is an obvious dilemma here that has to do with re-
spect for the rule of law. The rule of law is a contested
concept. But at the very least it is about “the clarity, gen-
erality, prospectivity, consistency, and stability of the
norms by which a society is governed and the integrity of
the procedures and institutions by which they are en-
forced” (Waldron 2021). The rule of law in this sense is a
liberal and democratic ideal. But of course, it is logically
possible for regimes that are neither liberal nor demo-
cratic to be governed in accordance with the ideal of the
rule of law (Raz 1979).

So here is the dilemma. On the one hand, a constitu-
tional court that is captured by a single party cannot re-
liably safeguard the rule of law. It does not matter
whether the party in question is an anti-liberal one, al-
though anti-liberal parties are arguably more likely than
liberal parties to seek unilateral control of constitutional
courts. The problem is that so long as people disagree
politically, no party can credibly claim to protect the in-
tegrity of procedures and institutions on its own. While
there is no consensus on how politically “balanced” con-
stitutional courts should be, few would disagree that a
court dominated by one party is ill-suited to ensuring
the integrity of democratic processes and the constitu-
tionality of laws.

On the other hand, it is unclear whether this problem can
be addressed in a way that is itself consistent with respect
for the rule of law. If liberal democrats decide to disem-
power the captured constitutional court, for example by
weakening its powers of judicial review, who or what insti-
tution will be left to uphold the rule of law in its place? If
liberal-democratic parties “re-pack” the court with liber-
al-democratic judges, does this not potentially undermine
the prospectivity and stability of norms that are central to
the rule of law? It may sound paradoxical, but any govern-
ment that changes the composition of judges according to
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its political preferences must ask itself whether this might
weaken prospectivity and stability.

There is no simple answer to this dilemma. What is cer-
tain is that, on the face of it, repacking or disempower-
ing a constitutional court does not look good for any lib-
eral-democratic party. More on this in a moment.

Responses: Overhauling or Disempowering
the Constitutional Court?

Option 1: Removing anti-liberal justices

In Poland, liberal-democratic scholars, activists and politi-
cians have intensely debated what to do with the cap-
tured Constitutional Tribunal (see Tilles 2024a; Sadurski
2022; Zajadto and Koncewicz 2024). Legal experts have
argued cogently that since PiS had packed the Constitu-
tional Tribunal with loyalists, “[a]ll judgments that have
been passed ... are invalid because of the unlawful distor-
tion of the pool of judges that can be drawn upon to fill
the benches” (Sadurski 2022). In other words, the judges
have been appointed by PiS in an illegitimate fashion.

This line of reasoning was also used when, in July 2024,
the Polish parliament passed a bill providing that three
PiS-appointed judges on the Constitutional Tribunal
“would be removed from duty and all previous rulings
made with their participation would be invalidated”
(Tilles 2024b). The bill also called for the removal of
Chief Justice Julia Przytebska. She, too, was said to
have been improperly appointed by PiS. In short, the
Polish response has been to look for legally sound argu-
ments to

1. remove judges that were illegitimately appointed by
the anti-liberal PiS party, and

2. invalidate their judgments on the grounds that they
were improperly appointed.

The final step in this process is, of course, the appoint-
ment of new judges who are committed to liberal-demo-
cratic norms. In the Polish case, the risk that these judg-
es will be appointed by a single party is relatively low, as
the government is a three-party coalition.

Option 2: Expanding the court

If the stated aim of the new Polish government is to

overhaul rather than abolish the Constitutional Tribunal,
removing illegitimately appointed judges is only one op-
tion. In principle, it is also possible to increase the num-
ber of judges and appoint additional judges to “balance
out” the anti-liberal judges appointed by PiS. Indeed, in-
creasing the number of judges sitting on a court has

been “the most common court-packing strategy in both

democratic and non-democratic countries, perhaps be-
cause of its seemingly rule-of-law-compatible character”
(Kosaf and Sipulova 2023). It has been attempted by
both liberal-democratic politicians (such as Franklin D.
Roosevelt) and anti-liberal ones (such as Viktor Orbén).

Option 3: Weakening the court’s powers
of judicial review

More assertive options are also available, at least in the-
ory. Liberal-democratic actors could also seek ways to
counterbalance the judiciary by limiting the powers of
the constitutional court. This is a very demanding strate-
gy that is only be feasible if the liberal-democratic alli-
ance of parties has secured a sizeable majority, although
the practical ways of modifying the powers of the con-
stitutional court vary.

The argument for this strategy goes as follows: “Rather
than allowing political issues to be constitutionalised
through judicial capture, they should remain firmly with-
in the political domain, where political institutions allow
for a balance of power and agonistic competition be-
tween competing political forces.” After all, in politically
polarised societies, such as those that have experienced
prolonged episodes of democratic decline, “granting the
final say to ostensibly ‘neutral’ institutions like the Con-
stitutional Tribunal merely invites their capture and in-
strumentalisation as a means of political domination”
(Scholtes 2023).

This could be achieved by abolishing strong judicial re-
view and moving “to a more political model of constitu-
tionality control subject to legislative override, potential-
ly modelled upon the ‘notwithstanding clause’ in the Ca-
nadian Charter of Rights and Freedoms” (Scholtes 2023).
Accordingly, the court would have significantly less pow-
er to strike down laws passed by the liberal-democratic
government. But note that this strategy is vulnerable to
the objection that the rule of law would not be protect-
ed as effectively as with strong judicial review (Waldron
2023). And that is to say nothing of its feasibility.

Additional reform strategies?

Of course, option 3 is not the only demanding path to re-
form. An additional, and probably even more demanding,
strategy worth considering is to change the ways judges
are appointed. If constitutional judges are elected by a
single representative body - as in the case of Poland,
where the parliament appoints constitutional judges -
then introducing appointment mechanisms that require
two or more bodies to cooperatively appoint judges could
significantly reduce the risk of large parties packing and
repacking courts as they see fit (Ginsburg 2003). If, on
the other hand, a (anti-liberal) party has captured several
state institutions, introducing an independent commission
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for judicial appointments may be a more fruitful direc-
tion. The Judicial Appointments Advisory Committee in
Ontario, Canada, is an interesting example to consider.
Its task is to draw up a shortlist of three candidates for
each vacancy. The attorney general of the province is re-
quired by law to appoint judges only from this list.

Deficits: Limited Effectiveness, Short-termism,
Loss of Credibility

Risk 1: The loyalists strike back

Changing the composition or reducing the powers of a
constitutional court is no easy task in well-functioning
democracies. It will be even more difficult in countries
where an anti-liberal party has managed to capture sev-
eral key state institutions. Even if there is a broad liber-
al-democratic coalition in parliament, it is likely that loy-
alists of the former ruling party still hold powerful posi-
tions elsewhere in the political system. These actors are
bound to slow down or obstruct the process of change.

The Polish case is again instructive. President Andrzej
Duda, who is an ally of the anti-liberal PiS, refused to
sign into law the bills that were proposed to overhaul
the Constitutional Tribunal (Tilles 2024c). In fact, he de-
cided to refer the bills to the Constitutional Tribunal -
which, remember, is packed with PiS loyalists. It is high-
ly unlikely that a majority of PiS judges will consent to
their own removal and the annulment of their rulings.
The Polish government’s ambitious overhaul plan may
well come to an end here.

Risk 2: Short-termism

A second danger is that short-term gains for liberal-demo-
cratic forces could bring long-term losses. Suppose a liber-
al-democratic government such as the current Polish one
succeeds in overhauling the constitutional court. If an-
ti-liberal forces return to power a few years later, they are
likely to reverse the changes implemented by the liber-
al-democratic government. For this reason, legal scholars
warn of the “risk of slipping into an endless cycle of
court-packing retribution, where each government trumps
the previous one by expanding or emptying the courts”
(Kosaf and Sipulova 2023). Indeed, anti-liberal parties may
even look for ways to make it even harder for future gov-
ernments to remove their judges, overturn their rulings,
and so on. This could be seen as strengthening the case
for introducing alternative appointment mechanisms.

Risk 3: Credibility losses

Finally, liberal-democratic parties may also risk losing credi-
bility if their efforts to overhaul or disempower courts end
up looking like mere “court-packing in reverse” — or, worse, a

thinly disguised attack on the rule of law by ostensible
“democrats.” It is to be expected that supporters of the an-
ti-liberal party will raise their voices in protest. But even
more moderate political rivals could mobilise their support-
ers against the liberal-democratic government, arguing that
it is disregarding the very values it promised to restore. With
its recent decision to suspend the right to asylum, the cur-
rent Polish government has created an additional opening
for such accusations from the liberal-democratic camp. All
of this could further deepen political divisions and weaken
those who are prepared to defend liberal democracy.

Conclusions and Recommendations

When it comes to overhauling or disempowering a cap-
tured constitutional court, there are no easy fixes or simple
solutions. But in any case, liberal-democratic parties and
activists should bear in mind the following three things:

- Justify, explain, take concerns seriously. At a the very
least, liberal-democratic actors must justify their pro-
posals for dealing with the constitutional court with ut-
most clarity to the public at large. No chosen path of
reform is self-evident, and even democratically minded
citizens may be sceptical out of a concern for the rule
of law. A prudent approach would be to build public
support for a particular strategy long before liber-
al-democratic parties come to power, and to make it
part of a broader re-democratisation agenda.

- Long-term strategies. For a liberal-democratic govern-
ment that has just taken office, the best strategy for
dealing with a captured constitutional court may simply
be the one that seems most effective in the short term.
But it is also crucial to think carefully about long-term
consequences. Would an overhauled, restored Polish
Constitutional Tribunal be able to keep the anti-liberal
PiS in check if it manages to regain power in the future?
This is an open question. Anti-liberal actors have proven
to be fast learners, so they will look for ways to further
increase their control over various state institutions (Hall
and Ambrosio 2017). Such scenarios need to be consid-
ered before any plan is implemented.

- Realism about the rule of law. Finally, liberal-democratic
parties and activists must accept that there can be ten-
sions between protecting the rule of law and re-democra-
tising society. As one of the most eminent legal thinkers
of the past century put it, “the rule of law is just one of
the virtues which a legal system may possess and by
which it is to be judged. It is not to be confused with de-
mocracy, justice, equality (before the law or otherwise),
human rights of any kind or respect for persons or for the
dignity of man” (Raz 1979). Liberal democrats should
therefore not shy away from considering strategies that
privilege democracy over the institutionalised protection
of the rule of law - such as weakening the court’s powers
of judicial review.
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